#52(1) June 20, 1966
Memorandum 66-44
Subject: Study 52(L) - Sovereign Immnity
The Chairman has forwarded to each member of the Commission a copy
of the‘student note appearing in 39 Southern California Law Review 470
(curreﬁt issue) and has invited the authors of the note to appear at
the July meeting of the Commission. See Exhibit II for the case that is

discussed in the note. :
You will recall that the law Revision Commission undertook to prepare

& recommendation on the substaentive liability and claims provizions of the
1963 legislation for the 1965 leglslative session. 4 tentative draft of

this recommendation ran 126 pages. However, after considering the comments
from various public agencies on the portion of the. tentative recommendation
relating to substantive liability, the Commission concluded that it would
be premature to submit sny legislation on this subject to the 1965 legis-
lative session. This decision was motivated, I believe, by the distinct
poseibility that the result of any such recommendation would be lees, not
mere, public liability.

With respect to the specific matter in issue in the case discussed in
the law review note, Section 846 provides immunity for failure to retain
an arrested person in custody. This immunity was added by leglelative
action at the 1963 legislative session. See Exhibit I, plnk page, for the
relevant portion of the tentative recommendation prepared for the 1965
legisletive eession on this subject,

The staff belleves that there is much merit to the position taken
in the law review note. However, we doubt that there is any possibility
of securing enactment of a bill that would impose even limited liability
for injury ceused by an arrested person who escapes from officlal custody.
There might be a possibility of imposing such liability as & part of a bill
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that involved an overall revision of the entire law relating to
ligbility of public agencies and public employees. However, we believe
that the Commission's decision in 1964--that preparation of such a
bill be deferred for a number of years until we have a number of court
decisions to consider--is sound.

Respectfully submitted,

John H. DeMoully
Executive Secretary

.-




EXHIBIT I

SEC. 21. Section 846 of the Government Code is emended to read:
846, Neither & public entity nor & public employee is liable for
injury caused by the failure to make an arrest or by the failure to re-

téin an arrested person in custody. Nothing in this section affects

liability pursuant to any applicabie statute for eacape or rescue of &

pereon arrested 1n a civil aetion.

Comment. As originally recommended by the law Revision Commission in 1963,
Section 846 only granted immnity for failure to make an arrest. The additiomal
immnity for "failure to retain sn arrested person in custody" was added by the
Sevate in the course of emactment of the 1963 legislative program. In comtext,
and in light of the officially approved "comments” to this section and its
companion provision, Section 845.8 {granting immmnity for parole and release
decisions, and for injuries “causes by an escaping or escaped prisoner"), it
is clear that the: immnity here conferred was being considered with reference
’to persons arrested or takéia iotc custody under criminal procese or on crimiml
charges. The application of the statutory language to instances of eivil
arrest (as autborized by CODE CIV. PROC. §§ 478-504) appears not to have been
conaldered. Indeed,. the entire concern of the Commisslon and Leglslature seexs
to have been directed to the problem of liability for torts committed by the

person who escapes from official custody, or who is not arrested.

The civil arrest statutes, on the other hand, establish & policy of personal
liability of pubdlic officers (e.g., sheriff, marshal or constable) whe fail tor
re‘tain in custody a person arrested under civil arrest proceedings. This liabilit: y
is not dependent on the carmission of a tort by the person who escapes, Mt i
8 liability of the officer to the party who invnked civil arrest &5 & provisioml
remedy and whose rights have thus been Prustrated by the escape. See SOVT,

CODE §§ 26681, 26682; CODE CIV. PROC. §8 501, 502. Hence, civil arrest cases

are excepted from Section ELE by this amendment.
~40..



EXHIBYT II

-

[Civ. No, 27592, Becond Dist, Div. Three. Mar. 22, 1985.]

EATHRYNE NE CASEK; Plaintiff and Appelant, v. CITY .
_OF LOS ANGELES et al, Defendants and Respondents.

[1] Police — Actions — Pleading. — No eause of action is stated
against police offieers and their employer city by allegations
that the officers carelessly, reckledsly, negligently, and nnlawi
fully allowed two suspects, handeuffed together, to escape nnd
that the escapees ran slong a jpnPlio sidewalk, collided with
plaintiff, and caused her to be thrawn to the sidewalk, with

. resulting personal injuries.

[2) Td~-Liabilitiss—Polies officers engaged in a diseretionary
activity are protested by the doctrine that government ofieials
are pot personally lisble for diseretionary sets within the
seope of their authority. L .

[3] Ta~—Liabilities,—~Though a policeman may be protested by the
doctrine of immunity for gove; t officials &5 to his decision
not to arrest, he may be answersble in damages for sonse-
quences of n careless exeeution of his deeision to arrest; the

. question, in each sase, must be whdther the partiéular activity
that is alleged to have been improperly performed is to be
olassified aa diseretionary or minifterial.

[4] Public Officers—Liahilitice—Ministerial Duties—No meehani.
¢al separation of public offeials’ aptivities #s diseretionary or

[1] See CalJur.2d, Public Oficers, § 144 ot seq.; Sheriffs, Police,
and Constables, § 77; Am.Jur.2d, Arreat, §§112-115.

McK. Diy. References: [1] Police, §31; [2, 3, 10, 11] Poliee,
§18; [4] Public Officers, §83; {5, 8]: Public Oflcers, § 61; [8]
Public Offlecrs, §84; [7] Polies, §§ 18, 18; Publis Offieers, §61;
[9] State of California, §57. - C ) ’ ’
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" ministerial is possible, and deteymination of the eategory inte
whieh & parficolar activity falls should be guided hy the par- .
.pose of the diseretionary immunity doetrine not to impair the
zeal of innocent officialy by subjeeting them to the constani
dread of retaliation.

: Eﬁ] Td—Liabilities—Oivil Liability—In determining the impaot

of the Tort Claims Aet (Gov. Code, §810 et seq.) on the
" limbility of publie officars and on the publie entity employing
them, the act shounld appiy retroastively where that can be
done under the state and federal Constitntions,

6] Id.—Xdabilities—Errors in Jadgment.—Gov. Coda, § 820.2, pur-
ports to reenaei the common-law : dxauretmnnry immunity of
publie employees.

[7] Police —Liabilitiss: Public OfMcers — Lisbilities—Ofvil Lds-
bility —Gov. Code, ﬁ&!ﬁ.&,grmtshbmdlmmnmtytupnbhe
entities and their empioyees for m;nry eaused by an eseaping
or egeaped prisoner.

[8} Pablic Oficers — Liabilities — Ciril Lisbility. — Gov. Cods,

© §844.6, eubd. (@), in providing that nothing in the seetion
exoneratesnpublmemployeahomhahﬂxtyfmmpﬂoﬂa
mately eaused by hiz negligent or wrongful aet orpmunm,
does mot create liabilily, but snnﬂy ‘megates axoxeration by
that sestion.of liabilities otherwise created.

[9] State of California—Lishility.~There is no eonstitutional in-
hibition to a retrosstive applieation of Gov. Code, 58152,
extending immunity to public entities when such immmunity is
given to their amplayus,sofaraatorhoeunmngdm the
effestive date of the 1861 “moratpriom® legislation are con-
cerned,

[10] Police—Lishilities—Duty.—A police officer’s duty to meintain
effective enstody of a suspect’ who; hss been arrested involves
the exercise of mueh judgment and diseretion ecneerning the

. mesns used to keep the suspeet frdm escaping. -

{11] It —Tishilities.—Not only beford Muskopf v. Oorming Hos-
pital Dist., 55 Cad2d 211 {31 pir. 89, 369 P.2d 457] and
Lipman v. ,Brizhans Elementary School Duz., 55 Cal2a 229
[nCﬂ.Rptr 97, 359P2d465],bu£alsodnnngthem
torium and after passage of the Tort Claims Aet (Gov. Code,
§ 810 et seq.) in 1963, it was the law that a police offiser was
immune from civil liability to thind persons for damage done-
by a suspect who eseaped from eustody; it is not in the publie
interest to make a police officer’s sctz reviewable in eivil
litigation, though plaintiff in a pertieulsr ease may prove
negligenee.

APPEAL from a judgment of the Buperior Court of Liow
Angeles County. Robert H. Patton, Judge. Affirmed.
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Action for damages against a city and two police officers for
injuries inflicted on plaintif by two suspects flecing from
the custody of the officers. Judgment of dismiseal after de-
murrers to the complaint were gustained without leave io
smend affirmed.

Smith, Butts & Dickman and David A. Binder for Plain-
1iff and Appellant.

Roger Arnebergh, City Attorney, Bourke Jones, Assigtant
City Attorney, Vietor P. Spero, Division Chief, Deputy City
Attorney, and Arthur Y. Honda, Deputy City Attorpey, for
Defendants and Respondents,

EAUS, J—Appeal from judgment of dismissal, following
the sustaining of defendants’ demurrers without leave to
amend. .

The first amended complaint to whieh the demurrers were -
directed alleged in substance: :

The individusl defendants Conrad and Modarelli were
police officers employed by the defendast City of Los Angeles
on November 22, 1961. In the afternoon of that day they had
arrested and handenffed two persons whom they had charged
or saspected of an undisclosed violation of law and who “‘de-
fendants knew, or in the exercisa of neasonable ecare should
have known, were dangerous, desperste and desirous of escap-
ing and avoiding ‘arrest and imprisonmient.”” Theresfier the
defendants ‘‘earelessly, recklessly, negligently and unlaw-
fully®’ allowed the two suspeets to esgape.” Handeuffed to-
gether the escapecs ran along the public sidewalk whieh was
then occupied by many persons including the plaintiff. They
collided with her, cansing her to be thrown to the sidewslk,
with resulting personal injuries. _

The complaint also alleges that the defendants knew, or
in the exercise of reasopable care shoyld have known, that

.if the suspects were not held under actnal physieal restrsint,

they wonld be dangercus tv members of the public such as
the plaintiff.” In particular, such knowledge was, or should
have been, derived from the faet that the two suspeets were
handeuffed together,

Although, as will be demonstrated, the result is unaffected
by the date of this occurrence, it should be noted that it hap-
pened on November 22, 1961, after the passage of Civil Code,
section 22.3 but before the enactment of the comprehensive
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legislation sometimes referred to as the California Tort Claims
Aet of 1963, which we will eall the ‘‘Aet.”™”

[1] It is onr conclusion that no eanse of action has been
alleged againgt any defendant either wnder the common law
a8 it wae thought to be before Muskopf v. Corning Hospital
Dist., 55 Cal2d 211 [11 CalRptr. 89, 359 P.2d 457} and
Lipman v. Brisbane Klementary School Dist., 55 Cal2d 224
[11 Cal.Rptr. 97, 353 P.2d 465], or under the law as declared
by those decisions. We further conclude that the Act did not
change the law pertaining to the facts before us and that—
with one possible exeeption noted at the end of this opinion—
2o questions of retroactivity are involved. :

Counsel for both mides have correctly analyzed that this
appeal involves two basic questions, although each has its
ramifications. The first question is whether, regardless of the
official statos of the defendantz the complaint states a cause
of action against the officers and hence, by the application of
the ‘doctrine of respondeat superior, against the city. The
second guestion is whether or not the officers are protected
by the.so-called ‘‘discretionary immunity’® doetrine. Binee
we foe} that the answer to the second guestion is freer from
doubt than the answer to the first? and that it is in the af-
firmative, we do not reach the first.

[28] There is no question that police officers may, in a
proper case, be found to be engaged in a discretionary aetivity
and thus protected by the doetrine recogmized in Lipman v.
Brisbane Elementary School Dist, supra, that government
officials are not personally liable for their discretionary acts
within the soope of their anthority. (Ibid, p. 228.) Thus in
Tomlinson v. Piercc, 178 Cal. App.2d 112 [2 CalRptr. 700
and Rubinow v. County of San Bernardino, 169 Cal.App.2d
67 [336 P.2d 9681, police officers were held to be immune from
civil Hability or allegations that they negligently failed to
arrest suspected lawbreakers. But the fact that police officers
may be protected by the doctrine, does not pecessarily mean
that they are protected when engaging in activities which are
properly classifiable as ministerial rather than discretionary.
[3] Appled to the case before us, this means that while a
police offficer may be protected as far as his decision not to
make an arrest is concerned, it does not follow that, the de-

IHere reapondents’ rolianea on Rishards v. Stanley, 43 Cal.2d 60 (71
P.2d 23] and Azoons ¥. Tibbs, 180 CalApp.2d 425 [13 CalRBpir. 2321
jg possibly misplaced in view of Hergenvether v. Eost, 61 Cal2d 440
[30 CalByptr. 4, 303 P.2d 1651,
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cision to arrest having been mude, he cannot be answerabie in
damages for the consequences of a ecareless execution of his
decision, The question in eech case must be whether or net
the partienlar activity which is alleged to have been im-
properly performed, is to be classified as diseretionary or
ministerial.

The eases are not lacking in definitions. In Tomlinson v.
Plerce, supre, the distinetion is stated as follows, quoiing

from Doeg v. Cook, 126 Cal. 213, 216 [58 P. 707, 77 Am.8t.

Rep. 171] : * *The Hability of a publie officer to an individusl
for his negligent acts or omissions in the discharge of an
official duty depends altogether upon the nature of the duty
to which the negleet is alleged. 'Where bis dnty iz absolute,
eertain, and imperative, involving merely the execution of a

set task-—in other words, is simply ministerial—he is liable

in damages to anyone specially injured, either by his omitting
to perform the fask, or by performing it negligently or un-
gkillfully. On the other hand, where his powers are discre-
tionary, to be exerted or withheld according to his own judg-
ment a8 to what is necessary and proper, he is not Liable to
any private person for a negieet to exercise those powers, nor
for the consequences of a lawful exercise of them where no
corruption or malice can be imputed, and he keeps within the
scope of his authority.’’’ (Ibid., pp. 116-117.) That thie
definition Jeaves a great deal of room for argument in par-
ticular cases is obvious. Activities which are clearly discre-
tionary as far as the decision to engage in them is concerned,
obviously have their ministerial features once the decision
has been made.. Conversely-even the most ministerial task, has
its discretionary aspects. 'In Ham v. County of Los Angelss,
46 Cal.App. 148, 162 [189 P. 462] it is said: ¢, . . it weunld
be diffienlt to conceive of any official act, no matter how di-
rectly ministerial, that did not admit of some diseretion in
the manmer of its performance, eveu if it involved only the
driving of a nail.”’

[4] Since cbviously no mechanical separstion of all activ-
ities in which publie officials may engage as being sither
diseretionary or ministerial is possible, the determination of
the category into which a particular getivity falls should be
guided by the purpose of the discretionary imimnity doe-
trine, This purpose was expressed by our Supreme Court in
Inpman v. Brishane Elementary School Dist., 55 Cal2d 224,
229 [11 Cal.Rptr. 97, 359 P.2d 465] as follows: “‘ The sub-
jection of officials, the innocent as well as the guilty, to the
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burden of a trial and to the danger of its outcome wonld
impair their zeal in the performance of their functions, and
it is better to leave the injury unredressed than to subjeet
honest officials 1o the constant dread of retaliation.”’ Sev-
eral California cases® have quoted the statement of Judge
Learned Hand in Gregoire v. Biddle, 177 ¥.23 5789, 681: “It
does indeed go without saying that an official, who is in fact
guilty of using his powers to vent his spieen upon others,
or for any other personal motive not connected with the public
good, should not eseape liability for the injuries he may so
eause; and, if it were possible in practice to eonfine such com-
plaints to the guilty, it would be monstrous to deny recovery,
The justifieation for deing so is thas it is impossible to know
whether the claim is well founded until the case has besn tried,
and that to submit all officials, the innocent as well as the
guilty, to the burden of a trial and to the inevitable danger
of its outeome, would dampen the ardor of all but the most
resolute, or the most irresponsible, in the unflinching dis-
ehsrge of their duties. Again and again the public interest
ealls for aetion which may turn out to be founded on a mis-
take, in ihe face of which an officiad may later find himself
hard put to it to satisfy & jury of his good faith, There must
indeed be means of punishing public officers who have been
truant to their duties; but that is quite anocther matter from
exposing such as have been honestly mistaken to suit by any-
one who has suffered from their errors. As is so often the
case, the answer must be found in a balance between the evils
imevitable in either alternative. In this instanee it has beexn
thought in the en:l better 1o leave unredressed the wrongs done
by dishonest officers than to subject those who try 1o do their
duty to the constant dread of retaliation.’’

While undoubtedly there are many cases where either
Judieial precedent or reason compel a holding in particular
situations that a duty is discretionary or ministerial, there
are others—and this is one of them—where precedent at least
is lacking. Thus we musst look te the reasons advaneed in
justification of the diseretionary immanity doetrine and deter-
mine whether in the situation before us, they are applicable.

In spite of eertain intimations in the public communica-
tions media to the contrary, the courts recognize that the
public has & vital interest in suspected law violators being

“Muskopf v. Cornéng Hoepital Dist,, 55 Cal2d 211, 221 [11 Cal.Epir.
88, 369 P.24 4571; Hardy v. Vial, 48 Cal2d 577, 582-583 [311 P.2d 494]) ;
Eider v. Anderson, 206 CalApp.2d 526, 333 [23 CalRptr. 48], and
Legg ¥. Ford, 185 Cal.App.2d 634, 543-544 [8 CalRptr. 392].
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arrested and brought to trial on the charges sgainst them.
Any rale which would restriet a police officer’s zeal in carry-
ing out his duties as & law enforcement official is undesirable
in the absenee of strung counterveiling considerations, such
as the protection of eonstitutional rights,

The legal problems which the police oificer on his beat al-
ready faces are formidable enough without superimposing an
additional source of liability. Pirst of all there are the
problems connected with the decision to make an arrest in the
first place, with attendant civii hability and the eonseguences
of the exclusionary rule, if the arrest is unjustified. (Muller
v. Glass, 44 Cal.2d 8569, 361 {282 P.2d 501} ; People v. Cahan,
44 Cal.2d 434 [282 P.2d 905, 50 A L.R2d 513].) Then there
is the potential lisbility to the person arrested for the use
of excessive foree in effectuating the arrest and in maintaining
effective custody. (See Steweld v. Evans, 211 Cal. 565, 567
[296 P. 278] ; People v. Lathrap, 49 Cal.App. 63, 66 [192 P,
7221 ; Pen. Code, §§ 149, 835, 835a; Rest., Torts, §§ 133, 134,
136; 60 AI.R23 873, 885.) If we were fo add another
potential source of lability, namely the person who is in-
jured by an escaped suspect on whom the officer has used
insufficient force, then indeed, if we may paraphrase an old
Scottish case,? ‘“No man but a beggar or & fool would be 2
policeman. *** :

Tt therefore appears to ns that if, as recognized in Ispman,
it is the possible dampeniog of a public official’s zeal which is
the basis for the diseretionary bmyuunity doectrine, its applica-
tion seems partieularly appropriate in the present context.

It may of course be contended that the dilemms of the
police officer is theoretical rather than practiesl, that snits by
persons arrested charging officers with the use of excessive
force are few and far between and recoveries in such suits
even rarer and further that at least under the Act the officer
will be entitled to indemmity from the public entity exeept in
cases of frand, corruption or malice. (Gov. Code, §4 825-
525.6). If that is so another compelling reason of publie policy
in favor of diseretipnary immunity becomes appareni: With
Yittle to fear from snits which charge exeessive force, police
officers, if subject to liability for damage done by suspects
whom they have negligently permitied to eseape from custody,

3afitler v. Hope {1824) Z Bhaw, H. L. 125, 134.

40m this entire subjost matter the court has found the profound stndy
by Professor Louis L. Yaffe appearing in 77 Harvard Law Review, page
1 and 77 Harvard Law Review, page 209 most iluminating.
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will, if they think about the civil consequences at all, be
inclined to use too ranch foree in order to forestall claims such
85 the present one. A rule of law which may encourage police
brutality is not desirablie.

Qur discussion up to this point has sssumed negligence in

the decision of the arresting officer to use or not to use &
partienlar foree or restraint, While it seems clear from the
complaint before us that the gravamen of the eharge of negli-
genee againgt the officers is their failure to keep the two sus-
pects under actual physical restraint, it is perhaps within the
ambit of plaintif’s allegations that the reasom why they
escaped was not a deliberate decision on the part of the officers
ot 10 use & particular physical restraint, but thet whatever
restraint they did decide to use, was clumsily applied. Whils
the negligent execution of a course of conduet previously
decided on is certainly more ‘““ministerial’’ than the primary
decision to engage in such eonduct, we do not heliave that
the public policy whieh, we think, demands that the choice of
method of keeping an arrest effective be subject 1o immunity,
would be furthered by drawing so. subtle a& distinetion. If
zeal in making arresits is worthy of being encouraged by not
making the deliberate choice of using minimal force subject
to review by a judge or jury, this poal would be effectively
frustrated by making the manner of executing the course
chosen subject to judicial serutiny in a civil suit for damages
goch as thiz one, We specomplish nothing by fanning the
officer’s ardor one moment and extinguishing it the next.
" Ii may be worth mentioning in this connection that a similar
distinction between choice of plan and exeeution thereof was
urged on the Californie Law Revision Commission by it dis-
tinguished consualtant, Professor Van Alstyne, and rejected.
In hizs brilliant “‘Study Relating to Sovereign Imaunity®’
(5 Cal, Imaw Revision Commission 1, 430432% he disecusses
the case of Williams v. State, 308 N.Y. 548 [127 N.K.2d 545].
Ix that case it was beld that the state was not liable for inten-
tional injury done by a prisoner who had escaped from a
minimum security prison. The injury was inflicted for the
purpese of making the prisoner’s escape good. Professer
Van Alsiyne urged npon the Law Revision Commission a
distinction between the discretionary decigsion to incarcerate
a particnlar prisoner in a minimum secority facility and reg-
ligence in the administration of the minimum secority cor-
rectional program. His suggestion was not accepted by the
Commission, nor by our Legislatare.
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[5} This brings us direcily to 2 discussion of the possibie
impaet of the 1963 legislation on the liability of the defendant
officers, the defendant ity or both. Our diseussion must be
governed by the legislative mandate that the Act should apply
retroactively, if that can be done under the state and federal
Constitutions. Of course if the Act imposes no liability on
any defendant, had these oceurrences taken place after its
effective date, no problem of retrogetivity is invelved.

(8] Government Code, section 820.25 purports to re-ensoct
the common law diseretionary immunity of public employees,
The comment of the Legislative Committer ingerted in the
Senate Journal of April 24, 1863, page 1883 leaves no doubt
on that score® Government Code, section 815.27 provides
that if the employee is immune, s¢ i the public entity.

If these sections were the only ones possibly involved they
ought to settle the argument, but they are'not. The statutory
scheme is to declare general immunities of employees in seo-
tions 820.2 to 822.2, but to amplify on these general grants
of immunity-—and perhaps to some extent detract therefrom—
in thoge chapters of the Aot dealing with the lishilities and
immunities of public entities and publie employees in partic-
ular fields. Chapter 3 of the Aet (Gov. Code, §§ 844-846)
deals with ‘““Police and Correctional Activities.”

8:820.2. Exeept as otherwise provided by statute, a publie employes
is not lable for an injury resulting from his act or omigsion where the
act or omission was the result of the exercise of the diserstion vested in

him, whether or vob such dissretion be abused.’” :

8¢:This seetion restates the pre-existing Californis law. Lipmon v.
Brisbane Elementary School Dist, (1981) 55 Cal2d 294 Ell Cal.Rptr. 97,
359 P.2d 465]; Hardy v. Vial {1957) 48 Cal2d 577 0311 P2g 494];
White v, Towers {1951} 27 Cal.8g 797 {236 P24 208, 28 AL R.24 634].
The discretionary immunity rele is restated here in statptory form to
ensure that, unleds otherwise provided by statcls, public emplovees will
eontinue to remain immone frow liability for their diserationary aets
within the seepe of their employment,

“‘In the sections that follow, maveral immmnities of public emiployecs
are sot forth even though they have been zegarded as within the digere-
ticnary immunity, These spocific Immunities ars giated in statutory
form eo that the Hability of public entities and smployees may not be
éxparded by redefieing ¢ discretionary impnnity’ to exclude certain sets
thst had previously been eonsidered zs diserationnry, **

T815.2 (a} A public entity is lisble for injury proximately eapsed
by an ant or omission of an employee of the publie ertity within the
scope of his employment if the act or omission wouald, spart from thisg
section, have given rise to & eause of action againgt that emploree or
his personal representative.

(b} Exeept as otherwive provided by miziute, s public entity is mot
ligble for an injury resulting from an set or muission of an emplevee
of the public entity where the employes in fmmune from Hability.*’
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[7] In this chapter we find section 545.8% which grants a
broad immunity to public entitiss and publie employees for
an ‘‘injury caased by an escaping or escaped prisoner.’’
Actording to the Law Revision Commission comment this
seetion merely purports to be a specific application of the
discretionsry immunity recognized in California cases and
Government Code, section 820.2% The parties have devoted
considerable energy to arguments that this section either does
or does not cover the situation at bench., Doubt is east on
what appears at first blush to be a code section directly in
point by the definition of the word ““prisoner’” in Government,
Code, section 844.1° We need not decide that point because
obviously if seetion 8458 does not cover the gituation, seeticn
820.2 does. Our only reason for referring to chapter 3 at all
is appellant’s reliance on section 844.6.M

Appellant argues that the language contained in Govern-
ment Code, section 844 8, subdivision {d), to the effect that
‘‘Nothing in this section exonerates a publie employee from
Hability for injury proximately caused by his negligent or
wrongful aet or omission,” standing side by side, as it does,
with a broad grant of immunity to public entities from lia-
bility for injury caused by prisoners, means thst onder tha
Act public employees are Hable for injuries caused by .pris-
oners. [8] To this there are several answers: 1. Govern.
ment Code, section 844.6, subdivision {d), does not create a
liability. It simply negates cxoneration by that section of

818458 Neither a pablie entity nor a peblic employes is liable for:
{a)" Any injury resulting from determining whether to parole or release
2 prizscmer or from determining the terms and eonditions of his parole or
release or from determining whether to revoke his parole or ralease.
{b) Ary imjury caused by an eseaping or eseeped prisoner.’’

9t This section is a apecifie spplication of the diseretionary immmity
recognized in California cases and in SBectiom %20.2 The extent of the
freedom that vouost be acesrded ig prisoners for rehadbildutive purposes
and the nature of the precantiong NeteEERTY Lo prevent escape of pris-
uners are mattere that should be detormined by tha proper public offeisln
unfetterad by any fear that their docisions may reavlt in Jiability, **

1040838 As wused in thiz chapter, ‘prisoner’ ineludes an inmate of u
prison, jail or pensl or correctiona] Feeility.’’

1The pertinent provisions of Government Code, seetion £44.6 are:
*“{a) Notwitbelanding any othor previsions of law, exeont as provided
in subdivisions (b3, (), and /d] of this aection, » public entity i& mot
lisble for: (1) Am injery prozimately eaused by any prisomez. . . 07

'T{d} Nothing i this section cxonerates a pudlie employee from MHo-
biity for injury prozimately consed by his negligent or wrongful ast or
emigsion. . . .7 (Jtalies added.)




142 Ng Caszx v. Crry or Los Anceres [233 A.CA.

liabilities otherwise created. Government Code, section 82042
mekes public employees liable to the same extent ss private
persons. Assoming for the sake of argument that a private
person would be subject to Habillty under the cirenmstances
related in the complaint before us, we simply cannot read the
lack of exoneration in section 344.6, subdivision (d), as
impliedly doing away with the general immunity created by
sectiont 820.2 and the specific immunity of section 8458 which
may or may not be applicable. If section 845.8 is not ap-
plicable because the two suspeets in the present esse are not
‘‘prisoners’’ within the meaning of the Aet, then of course
the failure to exoncrate contained in seetion 844.6, subdivi-
sivn (d), falls by the wayside too, because it is merely ezu-
tionary in nature, warning us that the immunity granted to
public entities with respect to injuries camsed by prisoners
does not apply to public employees and that the latter are
liable to prisoners as otherwise declared in the Aet. The word
‘‘prigoner’’ cannof mean one thing in section 8445 and
another in section 845.8. 2, The Legislative Committee Com-
ment, recorded in the Assembly Journal of June 15, 1963,
Ppage 5441 contains the following langunage: * The section does
not affect the liability of public employees, and an employee
may be held liable for an injury te a prisoner or an injury
caused by a prisoner even though the public entity is not
liable. Othér provisions of the statute, however, provide

public employees with substantial immunity from liability

for injories to prisoners and injuries eansed by prisoners.”
It is thus elear that it was not the legislative intent to appear
to grant an bmmunity in seetion 845.8, which had already
been withheld in section 544.6.

‘We are therefore of the opinion that neither the common
law as interpreted by Muskopf and Lipman, ner the 1063
legislation prdvide for any relief to plaintiff under the cireum-
stances disclosed, either against the officers or against the city.

There is one loose end with which we shovld deal: Ligman
containg a dictum to the effect that there may be liability on
a publie entity for discretionary conduct of its officials, al-
though the officials themselves may be protected by the dis-
erctionary immunity doctrine. {Ibid., p. 929.) We know

124820 {a} Excapt 23 otherwise provided by statute (incheding See.
tion 820.2}, a public employee is Bable for injury saused by his act or
omiggion to tha same exfent as a private person. (B) The lishility of a
public employee estabilished hy this part (commeneing with Seetion 814)
18 mebject to any defenses that would be available to the puklic employes
if ke were a private persom. '’

EENCO
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of no case in which the dictum has been applied as law.
Certain it is that the Act expressly disavows the suggestion
advanced in Lipman. [8] Section 8152 extends irmmunity
to public entities when such immunity is given to employees.
The Legislative Committes Comment (Senzte Journzl, April
24, 1963, pp. 1887-1888) reads in part: ““Thus, this section
nuilifies the supgestion appesring in a dictam in Fipmen v.
Brisbane Elementary School Dist. (1961) 55 Cal2d 224 [11
CalRptr. 57, 359 P.2d 465] that public entities may be liable
for the acts of their employees even when the employees are
immune.’’ If seetion 815.2 can be retroactively applied, we

need not even consider whether, should the Lipman dictum .

ever have been the law, it was the Jaw on November 22, 1961,
and whether it would apply to & situation such as this. We
think that there iz no constitutional inhibition to & retroactive
application. of the section as far as torts occurring after the
effective date of the 1961 ‘‘moratorium’’ legislation are con-
cerned. Although this legislation has been interpreted an-
thoritatively as providing that the subsiantive law declared
in Muskopf was still the law after the 1961 legislation {Corn-
ing Hospital Dist. v. Superior Court, 57 Cal2d 488, 493-
495 [20 Cal Rptr. 621, 370 P.24 325]; Thelander v. Superior
Court, 58 Cal2d 811, 814 [26 Cal.Rpir. 643, 376 P.2d 571]),
the Thelander vase recognizes that new legislation enacied dur-
ing the moratorium period may make governmental immunity
applicable to toris cecurring before its effective date. What-
ever may be the yule with respect to causes of aetion arising
before the effective date of the 1961 legislation, wa have no
- doubt that the Legislature may -constitutionslly apply an
fmmunity retroactively to causes of action which ripened
after September 15, 1961, Civil Code, section 22.3 expressly
provides that all actions brought or maintained on esuses of
ction zrising between the date of Muskopf (February 27,
1961) and before the 91st day afier the final adjournment
of the 1963 regular session could ouly be maintained if,
amrong other things, they were not barred ‘‘by any other
provision of law enscted subsequent to the enactment of this
act.”” Thuos the Legislatnre on September 15, 1961, effectively
cansed the state of the law between that date and the en-
visioned future legislation to be inchoate and subject 1o im-
munities to be created. (See Van Alstyne “Governmental
Tort Liabilsty: Judivial Law Making 2 a Statutory Miliew™
15 Stan.I.Rev., 163, 236.) Therefore no right to any hypo-
thetical eause of action suggested by the Lipman dictom eonld
vest,
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[107 To sum up: A police officer’s duty to maintain effec-
tive custody of a suspect who haa been arrested involves the
exercise of much judgmeni and diseretion concerning the
meahs used te keep the suspeet from eseaping. [11]1 We
hold that not only before Muskopf and Iipmen, bnt also
during the ““moratorinm®’ and after the passage of the Act
in 1963 it wes the Iaw that the officer was immune from civil
lizbility to third persons for damage done by & suspect who
has mansged to escape, becanse it would not be in the public
interest. to make the officer’s acts reviewable in civil Litigation,
even if in a partienlar ease a plaintiff may be able to prove
nepligence.

The judgment iz affirmed.

Shinn, P. J., and Ford, J,, concurred.

sppellantt s petiticon for a hearing by the Supreme
Court was denied My 19, 1965




